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Expectations were high when it came to the SRB v EDPS case (ECJ, C-413/23 P). The previous decision by
the General Court (EGC, T-557/20) provided sufficient grounds for this. Fundamental questions regarding
the relative theory of personal reference could potentially be clarified. There would be clarity on practical
thresholds for reasonable effort in the transfer of pseudonymous data to third parties and the lawful con-
sideration of such data as anonymous. But in the end, the sobering conclusion is nothing but expenses;
very limited clarifications, numerous remaining questions and a risk that the judgment creates an impres-
sion that data protection has become limitless.

O  TL:DR/Summary

* ECJ concluded that transferring pseudonymous data to third parties requires transparency towards
data subjects

e ECJ'sjudgementin SRB v EDPS raises concerns whether fundamental concepts and their interpret-
ations of the GDPR will remain effective

e ECJ's judement in SRB v EDPS did not result in a carte blanche to transfer pseudonymous data; yet
it confirmed the high importance and safeguards by using pseudonymous

* ECJ confirmed transferring pseudonymous data may qualify anonymous data for recipients

1 Relevant related documents and decisions

The entire proceedings took their due time starting with individuals' complaints, EPDS's conclusions, and
eventually EGC's and ECJ's judgments. To ease the understanding of the respective findings, it is recom-
mended to take due notice of relevant documents. By their very nature, decisions and judgments summar-
ise and paraphrase. Knowledge of the original documents may partially facilitate due interpretation of
rather abstract judgment's recitals and probable motivations on harsher or softer stands in single cases.

e Judgment of the ECJ, C-413/23 P;
¢ Opinion of the Advocate General, C-413/23 P;
e Judgment of the EGC, T-557/20;

¢ Decisions of the EDPS of June 24, 2020, and November 24, 2020;

* SRB's privacy statement at issue

* Although passages from this privacy statement are found in the decisions, the ECJ ruling re-
veals inconsistencies.

* In its judgment (para. 106), the ECJ assumes that consent is the legal basis for phase 2,
whereas the privacy statement provides for Art. 5.1 lit. b) EUDPR as the legal basis.

e Assuming that the EDPS's finding is correct and that the SRB's privacy statement does not
take Phase 2 into account at all, it remains unclear on the basis of which documentation the
ECJ made its finding;

e procedural announcement of the hearing procedure, 2018/C

2  GDPR, EUDPR, DPD, et al
Different European legislative acts -Why does a judgment to one af-
fect any of the others

SRB is the Single Resolution Board. It represents the central resolution authority within the European Bank-
ing Union. The SRB and the national resolution authorities of the participating Member States form the
Single Resolution Mechanism ('SRM') (see Regulation (EU) 806/2014 (SRM-R).
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applies. Nevertheless, this decision will have an impact on the day-to-day application of the General Data
Protection Regulation, (EU) 2016/679, (‘GDPR’).

The EUDPR and the GDPR are almost identical in terms of their substantive requirements. With regard to
key terms and principles, the provisions are also identical to those of the previous Data Protection Dir-
ective, (EU) 94/46, ('DPD'). In this respect, the ECJ's position is obvious, namely that consistent applica-
tion and interpretation of the law must be ensured.

For example, para. 52 of the judgment states: “In order to ensure uniform and consistent application of
EU law, it is therefore necessary to ensure that Article 3(1) of Regulation 2018/1725, Article 4(1) of the
GDPR and Article 2(a) of Directive 95/46 are interpreted in the same way [...]"” (ECJ, C-413/23 P)

This principle is and can therefore also be applied in the other direction: insofar as the (interpretation of)
the EUDPR is specified by case law and supervisory authority decisions, this can and must also be used
to interpret the corresponding provisions of the GDPR in accordance with the ECJ.

3 There was no need for all such hazzle

In principle, the SRB v EDPS proceedings could have been settled quickly. As a result of processing a
handful of complaints, the EDPS's conclusion and action remained only a formal warning to the SRB re-
garding an incorrect privacy statement during a formal hearing procedure conducted by the SRB. The
EDPS criticised the fact that the SRB's privacy statement did not mention the transfer of certain informa-
tion to an external service provider.

Noteworthy: Although the SRB's hearing procedure involved more than 3,500 parties, the EDPS ex-
pressly did not criticise

* the transfer of information to an external service provider as such.

* other formal errors, such as missing contractual agreements or other insufficient technical and
organisational measures in handling the information concerned.

In this respect, the outcome of the EDPS's first decision was extremely positive (Decisions of the EDPS).
A formal reprimand is the mildest sanction in the event of an established infringement, Art. 58.2 lit. b)
EUDPR.

Subsequently, the EDPS even softened the decision after the SRB requested a review (Decisions of the
EDPS). Ultimately, the violation was established (without an explicit warning or reprimand), remedial
measures pursuant to Art. 58.2 EUDPR were expressly waived, and it was merely “recommended” that
the privacy statement be reworded in the future.

4  Why Matters of Transparency led to Fundamental Aspects
of How to Conclude Personal Data

The SRB's submission in the respective appeals shifted the focus to very fundamental questions. From
the SRB's point of view, there could be no violation of the transparency requirement, as the SRB con-
sidered that no personal data had been transferred to the recipient.

In other words, from the SRB's point of view, the focus shifted to the question of identifiability. Precisely,
under data protection law, is there any obligation to be transparent about the transfer and processing of
information if this information is irrelevant to the recipient under data protection law?

The SRB took the view that such an obligation would be contrary to the system. In order to assess
whether the data is relevant to the recipient under data protection law, the SRB considered it necessary
to take due notice of cases where pseudonymisation has been designed in a sufficiently complex man-
ner from a technical and organisational point of view so that identifiability can be ruled out for the recipi-
ent. The fact that such a contextualised and dynamic approach is possible is a consequence of the re-
cognised relativity of personal data ("relativer Personenbezug").

This put the SRB in conflict with the EDPS, but at the same time, the SRB's interpretation was well within
the acceptable range. Ultimately, the General Court concluded in favour of the SRB, agreeing that identi-
fiability depended on the recipient's perspective and that the EDPS had not conducted a sufficient ana-

https://ingenrieth-online.de/did-2025-9g3-001



https://ingenrieth-online.de/did-2025-q3-001
https://www.edps.europa.eu/system/files_en?file=2024-04/0395_2020-1174_001_redacted.pdf
https://www.edps.europa.eu/system/files_en?file=2024-04/0395_2020-1174_001_redacted.pdf
https://www.edps.europa.eu/system/files_en?file=2024-04/0395_2020-1174_001_redacted.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62023CJ0413
https://eur-lex.europa.eu/eli/dir/1994/46/oj/eng
https://eur-lex.europa.eu/eli/dir/1994/46/oj/eng
https://eur-lex.europa.eu/eli/reg/2016/679/oj/eng
https://eur-lex.europa.eu/eli/reg/2016/679/oj/eng
https://eur-lex.europa.eu/eli/reg/2018/1725/oj/eng

lysis of the facts (EGC T-557/20, para. 100 et seq.). The ECJ has now had the final say on the matter. '
The consequences must be examined.

As of today, there is good reason to consider that there is established case law applying the relativity
of personal data as expressed in Recital 26 GDPR and Recital 16 EUDPR.

Only the practical implications remain in question. As already stated by the ECJ in its judgment of 9
October 2016, C-582/14, para. 46: “[...] the identification of the data subject was prohibited by law
or practically impossible on account of the fact that it requires a disproportionate effort in terms of
time, cost and man-power, so that the risk of identification appears in reality to be insignificant.”

This was also confirmed in ECJ judgment of 9 November 2023, C-319/22, para. 49; EGC judgment of
26 April 2023, T-557/20, para. 100 et seq., ECJ judgment of 4 September 2025, C-413/23 P, para.
86 et seq.

5 Key Facts of the Case - SRB v EDPS (C-413/23 P)

The comprehensive and specific facts of the case can be found in the respective decisions and relevant
documents of the proceedings themselves (see above Section 1). At the same time, key elements are
necessary in order to understand the reasoning and perspective in the individual sections. The following
are the essential aspects of the proceedings:

5.1 Trigger: Resolution of a bank pursuant to the SRM Regulation

In accordance with competences and procedures provided by the SRM, the SRB decided to resolve a
bank. The resolution was to be carried out in accordance with Articles 21 and 24 of the SRM Regulation.
The resolution procedure was approved by the European Commission on the same day. Specifically, this
meant that the capital instruments of the bank to be resolved ('the bank to be resolved') were written
down or transferred to a defined acquiring bank (group of banks) ('the acquiring bank') (in accordance
with Art. 20 para. 16 et seq.).

In accordance with the provisions of the SRM Regulation, it was necessary to determine whether the
chosen resolution procedure would potentially disadvantage the shareholders and creditors of the bank
to be resolved. To this end, an external auditing and consulting firm ('ACF') was commissioned to assess
and evaluate the consequences of applying the regular insolvency procedure.

5.2 Necessity and design of the consultation procedure

After receiving the ACF's expert assessment, the SRB conducted a hearing procedure. The SRB pub-
lished its preliminary decision ('SRB draft') on whether shareholders or creditors would be entitled to
compensation. The hearing proceeded in two phases:

1. Identification of potential claimants ('parties involved') by submitting key data, essentially proof
of identity and ownership, and

2. ldentification of the specific submissions of the interested parties using a guided, web-based
questionnaire, statistical and content analysis of the submissions and determination of any im-
pact on the SRB draft.

In phase 2, neither explicit nor implicit information that directly identified the parties involved was re-
quired from the parties involved.

Identification data from phase 1 was linked to the submissions from phase 2 using an alphanumeric
code, although the respective data sets were processed completely separately from each other. This link
was necessary to prove that the consultation process had been conducted properly. This applies in par-
ticular to the defence against the accusation that the rights of individual participants had not been suffi-
ciently protected due to the failure to take individual submissions into account.

The SRB itself evaluated the submissions of the parties involved with regard to the SRB draft. However,
the SRB forwarded to the ACF the relevant excerpts from the submissions of the parties involved that
could potentially influence the underlying expert assessment as such. The files do not reveal whether
the SRB anticipated or could have anticipated such submissions in the context of the submissions. How-
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ever, the five individual complaints concerned precisely this transmission of information relevant to the '
expert assessment to the ACF as the expert, on the basis of which the EDPS took action.

5.3 SRB's Privacy Statement at issue

The SRB's privacy statement at issue (see above Section 1) made no explicit statement regarding this
transfer. The most important passages at issue concern the listing of (categories of) recipients and the
possible publication of personal data or submissions.

The recipients and/or categories of recipients are:

* SRB’s Resolution Unit in charge of resolution planning for Banco Popular Espanol
S.A;

* SRB’s legal department;

* Other staff employed by the SRB and dedicated to the verification process of the
right to be heard procedure; and

e EU Survey Support Staff

As well as

Your personal data within the meaning of the Regulation will not be subject to any publica-
tion. However, the personal views and comments you may provide during the hearing pro-
cedure might be subject to publication in an anonymised and, as the case may be, aggreg-
ated format. The latter will be subject to inclusion in the motivation of the final SRB de-
cision to be taken after the hearing procedure.

5.4 Additional Complications of the Case

The complainants learned of the transfer of the submission to the ACF from a report by the European
Ombudsman. The complainants were of the opinion that the SRB's privacy statement did not communic-
ate such a transfer in a sufficiently transparent manner.

EDPS's decisions show that the complainants' motivation was not exclusively related to data protection
law. The EDPS's decisions also show that the underlying facts of the case were more complicated. How-
ever, these facts were divided up on the basis of competences and limited to the present proceedings.
Specifically, it was criticised by the complainants that

* the information was not only disclosed to the ACF, but, in the opinion of the complainants, was
also unlawfully transferred to or between the banks, resulting in unlawful processing by the
banks.

*  Whether and to what extent this initially required the SRB to transfer information to one of
the banks, or whether this only concerns information that the banks themselves had
already processed, cannot be determined from the files.

* the acquiring bank was consulted as part of the hearing procedure.

* The files do not indicate whether the SRB forwarded the submissions of the parties involved
to the acquiring bank. In any case, this transmission was not relevant to the proceedings.

* the ACF and the acquiring bank could become potential opponents in future proceedings con-
cerning any compensation claims by the parties involved, and the (partial) transmission of the
submissions therefore was contrary to the principles of fair proceedings, as it gave the oppon-
ents inadmissible knowledge of any litigation strategies of the parties involved.

Despite these additional facts, the EDPS limited its proceedings solely to the transfer of data to ACF and,
within this context, to possible violations of the transparency requirement.
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6 Impacts and Remaining Questions

ECJ'S judgment in SRB v EDPS will have significant impact on fundamental core aspects of the GDPR. It
requires in depth-analysis if the ECJ continued its line of interpretation or whether the ECJ broke with
previous judgments.

For example, the judgment raises concerns whether the relativity of personal data still applies. GDPR
defines personal data as both, any information regarding identified and identifiable natural persons. It is
the concept of identifiability which might prevent undermining data protection on the one hand, but on
the other may provide sufficient leeway to remain practically reasonable in everyday processing scen-
arios. Further analysis seems due to evaluate the practical impacts.

Against this vein it shall be noted that the judgment confirmed the relativity of personal data and con-
cluded explicitly that pseudonymous data that qualify as personal data for one controller, does not auto-
matically qualify as personal data to every recipient of such data in every scenario. In other words:
pseudonymous data that is being transferred to a third party may also qualify as anonymous data. The
assessment must be made on a case-by-case approach.

Despite the elements of legal interpretation, the proceedings in SRB v EDPS also highlight procedural
challenges under GDPR. The original complaints were more complex than what the EDPS made subject
to its proceedings. The EPDS is not to blame, as this appears a mandatory consequence under the cur-
rent legal framework and related competencies. It shall be noted, though, that splitting up a compre-
hensive and coherent real life scenario in several proceedings for various sub-scenarios may result in in-
consistent and incoherent findings. Each proceedings may be consistent within itself, yet the moment
the conclusions of all proceedings will be reconnected, there is no guarantee that all puzzle pieces will
fit. Each proceeding, authority and court has - within it competencies - original powers to weigh the
given facts individually. By splitting up a comprehensive scenario, sub-proceedings may be forced to ig-
nore or at best give limited regards to related facts.

The proceedings also give insights on potential abuse of data subject rights respectively on potential to
further align individuals’ rights across different legal contexts. It is apparent from the proceedings that
the primary concern of the complainants was about probable breach of the fundamental principle of fair
proceedings. They were concerned that adversaries in court proceedings which took place in parallel
may have had undue access to information to defend themselves in such court proceedings. While un-
doubtedly processing of personal data was at the core of SRB v EDPS, a feeling of unease remains. Shall
it be a matter of data protection laws such as GDPR/EUDPR to affect procedural safeguards at court or
shall it be rather a matter of such procedural laws to provide sufficient safeguards. While the first would
affect any processing, the latter would allow for a contextualised and nuanced balancing of interests.

There is rumours that European data protection laws will be updated. Probably such updates will take
note of SRB v EDPS.

Reference Guide

The suggested way to reference this article in any other (academic) publication is: Ingenrieth, Frank, SRB
v EDPS - facts, context, high-level impacts & remaining questions, Document-ID: 2025-Q3-001,
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